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DEBT OF LEGATEE TO THE TESTATOR, BARRED BY THE STATUTE OF 
LIMITATIONS, AS DEFENSE IN A SUIT FOR THE LEGACY. 

A recent decision of the Appellate Division of the Supreme 
Court of New York 1 attracts attention because of the inherent 
interest of the above subject. The testatrix left $20,000 as a 
legacy to her brother. He, with two other makers, was indebted 
to her in the sum of $30,000 upon three promissory notes against 
which the statute of limitations had long since run. In an action 
by the legatee against the executor for the legacy it was held that 
the legatee was entitled to judgment, inasmuch as his was a 
distinct independent legal claim and as the statute-barred debt 
could no more be recovered by the estate than by any other 
creditor. 

The court bases its conclusion upon the typical case of Allen 
v. Edwards, 2 but it is respectfully submitted that the more 

1 Kimball v. Scribner (1016) 161 N. Y. Suppl. 511. 

2 (1883) 136 Mass. 138; see also Hesley v. Shaw (1905) 120 111. App. 
92, which is identical in its facts with the principal case. There the court 
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equitable rule is the one prevailing in the English Chancery and, 
heretofore, in the New York Surrogate Courts. The claim of 
the estate in the principal case had not in fact been paid, and 
no presumption of payment arises from lapse of time. Hence, 
these claims should be considered assets in the hands of the 
executor for which he should account. The right of the executor 
to retain out of the legacy an amount due from the legatee 
has been described in a Maine case 3 as an equitable right of 
its own nature different from the technical right of set-off in 
common law actions. Now if this be an equitable right of its 
own nature, why should not equitable principles apply? It is, of 
course, established that equity follows the law to the extent of 
enforcing a statute of limitations in cases in which such a statute 
would be enforced at law. 4 Yet how can the statute be said to 
run against one on whom there is no burden of asserting 
affirmatively his claim, as the case of Rogers v. Murdock*' 
squarely decides that "a legacy is impressed with an equitable 
lien for the legatee's debt, which the executor may satisfy despite 
the bar of the statute." 

The fons et origo of the English rule is the case of Courtenay 
v. Williams* which held on general principles of equity that the 
executor had the right of retainer despite the bar of the statute. 
The Allen case attempts to differentiate the Courtenay case from 
its own decision on the ground that the former holds a legacy 
not to be a debt; that when the estate of the decedent has 
claims against the legatee, no case of mutual debts is presented, 
as there is something due as such from the legatee, while noth- 
ing is thus due from the other. The Allen case entertains a 
different view of a legacy, holding that for many years a common- 
law action in Massachusetts could be maintained upon it, and that 
it could be attached on trustee process. 7 Yet it is submitted 
that to say that the right remains in the executor and that his 

said : "We are of opinion that whether the strict rules of law or equitable 
principles are applied in the determination of the question, the notes are 
in either case barred by the Statute of Limitations." 

3 Webb v. Fuller (1893) 85 Me. 443. 

* Nininger v. Norwood (1882) 72 Ala. 277; John v. Smith (1899) 91 
Fed. 827. 

5 (1887) 45 Hun (N. Y.) 30. 

e (1844) 3 Hare, 539; see also Cadwelis case (1875) L. R. 20 Eq. 644; 
Bates v. Coates (1863) 33 Beav. 249. 

7 Vantine v. Morse (1870) 104 Mass. 275. 
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remedy only is barred is precisely to say that the legatee has 
already in his hands, to the amount of his debt or more, those 
assets of the testator which he seeks by his suit. The executors 
may admit the legatee's right to his legacy of $20,000. But they 
can in all justice say to him he has $30,000 belonging to the 
testator in his possession. Is it going too far to require him to 
pay his legacy pro tanto out of those assets? 

While there are several American decisions of courts of last 
resort which accord with the English cases, 8 there are other 
holdings 9 of courts of similar standing in agreement with the 
principal case. The brief for the latter series is presented most 
effectively in Holt v. Libby. 10 There Peters, C. J., said 11 that a 
testator is more likely to intend to forgive than to collect his 
statute-barred debts when he made no declaration about them 
in his will, especially debts against children or relatives. In many 
cases, he argued, such claims are covered by the dust of time 
and are forgotten, though found by executors after the death 
of the testator. "In many other instances the advances are 
intended as benefactions and gifts conditioned upon some unfore- 
seen circumstances arising to make it expediet to regard them 
as debts." Is not the presumption of forgiveness rather a violent 
one, especially when the testator could so easily effectuate it by a 
declaration in the will ? Furthermore, are we to assume that the 
passing of the day when the statute of limitations has run 
automatically transforms the previous non-intention of the tes- 
tator into an intention to remit ? As to the fact that such claims 
are dust-covered and forgotten, this is only a superficial condition, 
for they are encased in the unsullied and enduring cover of 
equity. Incidentally, as to both the first and third arguments, the 
facts of the principal case are at variance with them, for it is 
incredible that the testatrix intended a gift to the legatee of the 
three notes, to which there were two other joint and several 

8 "The claim may be barred by the statute and yet be properly set up 
as a claim against defendant (distributee) in settling his distributive share 
of the state. It may, as we conceive, be taken into consideration in 
settling the estate, yet could not, on account of the statute, be enforced in a 
suit at law." Garret v. Pierson (1870) 29 la. 307; Holmes v. McPheeters 
(1897) 149 Ind. 501- 

'Drysdale's Appeal (1850) 14 Pa. St. 531; Reed v. Marshall (1879) 90 
Pa. St. 345; Milne's Appeal (1882) 99 Pa. St. 483. 

10 (1888) 80 Me. 329- 

11 (1888) 80 Me. 329, 332. 
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obligors. The reasoning in the decisions favorable to the prin- 
cipal case seems arbitrary and technical, and based upon a 
questionable conception of the nature of a legacy and of the 
statute of limitations. It is, therefore, submitted that the rule 
of the English Chancery and the several concurring American 
courts including the New York Surrogate, which has thus been 
set aside by the principal case, would, if followed, effectuate 
justice more amply and be more in accord with equitable 
principles. 

A. N. H. 



EFFECT OF A PROVISION IN A CERTIFICATE OF FRATERNAL BENEFIT 

INSURANCE THAT SUBSEQUENT BY-LAWS SHALL 

CONSTITUTE A PART OF THE CONTRACT 

A fraternal benefit association which issues certificates payable 
at the death of the insured is essentially a mutual life insurance 
company, and is governed by similar principles of law. 1 The dis- 
tinction between the benefit association and the insurance company 
is that the policy issued by the latter is the contract, while in the 
case of the former, the certificate together with the by-laws of 
the association constitute the contract. 2 However, by-laws which 
are enacted subsequent to the issuance of the certificate are not 
binding on the insured unless he has so agreed, 3 and even where 
there is such a provision there must be some limitation as to 
the extent to which the insured will be bound. 

In Apitz v. Supreme Lodge* the defendant society issued a 
certificate of insurance to the plaintiff's testator which contained 
such a provision. Later the lodge enacted a by-law which 
provided that any member who disappeared and whose residence 
was unknown for one year, should stand suspended and that no 
dues would be received in payment on the certificate. The in- 
sured paid eleven annual assessments and disappeared in 1905. 
The society refused to accept assessments after the lapse of one 
year. In 1913 the wife as beneficiary brought an action against 



1 Modem Woodmen of America v. Coleman et al. (1903) 96 N. W. 
(Neb.) 154. 

2 Bacon, Benefit Societies, sec. 321; Sabin v. Phinncy (1892) 134 N. Y. 
428. 

3 Peterson v. Gibson (1901) 199 111. 365. 
* (1916) 113 N. E. (111.) 63. 



